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(4) Contract execution. The procuring 
activity will execute an SDVO contract 
in the name of the joint venture entity 
or SDVO SBC. 

(5) Inspection of records. SBA may in-
spect the records of the joint venture 
without notice at any time deemed 
necessary. 

(c) Non-manufacturers. An SDVO SBC 
which is a non-manufacturer may sub-
mit an offer on an SDVO contract for 
supplies if it meets the requirements of 
the non-manufacturer rule set forth at 
§ 121.406(b)(1) of this chapter. 

[69 FR 25268, May 5, 2004, as amended at 70 
FR 14527, Mar. 23, 2005] 

§ 125.16 Does SDVO SBC status guar-
antee receipt of a contract? 

No, SDVO SBCs should market their 
capabilities to appropriate procuring 
agencies in order to increase their 
prospects of having a procurement set- 
aside for SDVO contract award. 

§ 125.17 Who decides if a contract op-
portunity for SDVO competition ex-
ists? 

The contracting officer for the con-
tracting activity decides if a contract 
opportunity for SDVO competition ex-
ists. 

§ 125.18 What requirements are not 
available for SDVO contracts? 

A contracting activity may not make 
a requirement available for a SDVO 
contract if: 

(a) The contracting activity other-
wise would fulfill that requirement 
through award to Federal Prison Indus-
tries, Inc. under 18 U.S.C. 4124 or 4125, 
or to Javits-Wagner-O’Day Act partici-
pating non-profit agencies for the blind 
and severely disabled, under 41 U.S.C. 
46 et seq., as amended; or 

(b) An 8(a) participant currently is 
performing that requirement or SBA 
has accepted that requirement for per-
formance under the authority of the 
section 8(a) program, unless SBA has 
consented to release of the requirement 
from the section 8(a) program. 

§ 125.19 When may a contracting offi-
cer set-aside a procurement for 
SDVO SBCs? 

(a) The contracting officer first must 
review a requirement to determine 

whether it is excluded from SDVO con-
tracting pursuant to § 125.18. 

(b) Contracting Among Small Business 
Programs. 

(1) Acquisitions Valued At or Below 
$100,000/Simplified Acquisition Threshold. 
The contracting officer shall set aside 
any acquisition with an anticipated 
dollar value exceeding $3,000 ($15,000 for 
acquisitions as described in the Federal 
Acquisition Regulation (FAR) at 48 
CFR 13.201(g)(1)) but valued below 
$100,000 ($250,000 for acquisitions de-
scribed in paragraph (1) of the Sim-
plified Acquisition Threshold defini-
tion in the FAR at 48 CFR 2.101) for 
small business concerns when there is a 
reasonable expectation that offers will 
be obtained from at least two small 
business concerns that are competitive 
in terms of quality and delivery and 
award will be made at fair market 
prices. This requirement does not pre-
clude a contracting officer from setting 
aside a contract under the 8(a) BD, 
HUBZone, Service Disabled Veteran 
Owned (SDVO), or WOSB programs. 

(2) Acquisitions Valued Above $100,000/ 
Simplified Acquisition Threshold. 

(i) The contracting officer shall set 
aside any acquisition with an antici-
pated dollar value exceeding $100,000 
($250,000 for acquisitions described in 
paragraph (1) of the Simplified Acquisi-
tion Threshold definition in the FAR 
at 48 CFR 2.101) for small business con-
cerns when there is a reasonable expec-
tation that offers will be obtained from 
at least two small business concerns 
that are competitive in terms of qual-
ity and delivery and award will be 
made at fair market prices. However, 
after conducting market research, the 
contracting officer shall first consider 
a set-aside or sole source award (if the 
sole source award is permitted by stat-
ute or regulation) under the 8(a) BD, 
HUBZone, SDVO SBC or WOSB pro-
grams before setting aside the require-
ment as a small business set-aside. 
There is no order of precedence among 
the 8(a) BD, HUBZone, SDVO SBC or 
WOSB programs. The contracting offi-
cer must document the contract file 
with the rationale used to support the 
specific set-aside, including the type 
and extent of market research con-
ducted. In addition, the contracting of-
ficer must document the contract file 

VerDate Mar<15>2010 11:57 Mar 02, 2012 Jkt 226043 PO 00000 Frm 00540 Fmt 8010 Sfmt 8010 Q:\13\13V1 ofr150 PsN: PC150



531 

Small Business Administration § 125.23 

showing that the apparent successful 
offeror’s ORCA certifications and asso-
ciated representations were reviewed. 

(ii) SBA believes that Progress in ful-
filling the various small business goals, 
as well as other factors such as the re-
sults of market research, pro-
grammatic needs specific to the pro-
curing agency, anticipated award price, 
and the acquisition history, will be 
considered in making a decision as to 
which program to use for the acquisi-
tion. 

(c) If the CO decides to set-aside the 
requirement for competition restricted 
to SDVO SBCs, the CO must: 

(1) Have a reasonable expectation 
that at least two responsible SDVO 
SBCs will submit offers; and 

(2) Determine that award can be 
made at fair market price. 

[69 FR 25268, May 5, 2004, as amended at 75 
FR 62281, Oct. 7, 2010] 

§ 125.20 When may a contracting offi-
cer award sole source contracts to 
SDVO SBCs? 

A contracting officer may award a 
sole source contract to an SDVO SBC 
only when the contracting officer de-
termines that: 

(a) None of the provisions of §§ 125.18 
or 125.19 apply; 

(b) The anticipated award price of the 
contract, including options, will not 
exceed: 

(1) $5,500,000 for a requirement within 
the NAICS codes for manufacturing, or 

(2) $3,000,000 for a requirement within 
all other NAICS codes; 

(c) A SDVO SBC is a responsible con-
tractor able to perform the contract; 
and 

(d) Contract award can be made at a 
fair and reasonable price. 

[69 FR 25268, May 5, 2004, as amended at 74 
FR 46887, Sept. 14, 2009] 

§ 125.21 Are there SDVO contracting 
opportunities at or below the sim-
plified acquisition threshold? 

Yes, if the requirement is at or below 
the simplified acquisition threshold, 
the contracting officer may set-aside 
the requirement for consideration 
among SDVO SBCs using simplified ac-
quisition procedures or may award a 
sole source contact to an SDVO SBC. 

§ 125.22 May SBA appeal a contracting 
officer’s decision not to reserve a 
procurement for award as an SDVO 
contract? 

The Administrator may appeal a con-
tracting officer’s decision not to make 
a particular requirement available for 
award as an SDVO sole source or a 
SDVO set-aside contact at or above the 
simplified acquisition threshold. 

§ 125.23 What is the process for such 
an appeal? 

(a) Notice of appeal. When the con-
tacting officer rejects a recommenda-
tion by SBA’s Procurement Center 
Representative to make a requirement 
available for award as an SDVO con-
tract, he or she must notify the Pro-
curement Center Representative as 
soon as practicable. If the Adminis-
trator intends to appeal the decision, 
SBA must notify the contracting offi-
cer no later than five business days 
after receiving notice of the con-
tracting officer’s decision. 

(b) Suspension of action. Upon receipt 
of notice of SBA’s intent to appeal, the 
contracting officer must suspend fur-
ther action regarding the procurement 
until the Secretary of the department 
or head of the agency issues a written 
decision on the appeal, unless the Sec-
retary of the department or head of the 
agency makes a written determination 
that urgent and compelling cir-
cumstances which significantly affect 
the interests of the United States com-
pel award of the contract. 

(c) Deadline for appeal. Within 15 busi-
ness days of SBA’s notification to the 
CO, SBA must file its formal appeal 
with the Secretary of the department 
or head of the agency, or the appeal 
will be deemed withdrawn. 

(d) Decision. The Secretary of the de-
partment or head of the agency must 
specify in writing the reasons for a de-
nial of an appeal brought under this 
section. 

Subpart D—Protests Concerning 
SDVO SBCs 

SOURCE: 69 FR 25269, May 5, 2004, unless 
otherwise noted. 
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